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Is Natural Law ' Anachronistic' ? 

The Political Writings of Francisco De 
Vitoria ( 1 4 8 5 - 1 546)  i s  a va luable 

addition to the Cambridge series of texts 
in the History of Political Thought. The 
importance of Vitoria is that he promul
gated the concept of natural law devel
oped by St. Thomas Aquinas ( 1 225-74) 
and applied it to the policies of Spain in 
the New World in the period just prior 
to the Council of Trent, to which he was 
nominated by Charles V as a delegate, 
but was forced to refuse because of i l l  
health. 

In the book's Introduction, the trans
lators report that Vitoria has been called 
the father of international law, but then 
disclaim such a notion as "anachronis
tic," since according to them the concept 
of an international law has its origins in 
the "modern"  natura l  l aw theor i s t s ,  
Hugo Grotius and Samuel Pufendorf, 
who were antagonistic to the Thomist 
concept of natural law. 

In real i ty ,  Grot ius  and Pufendorf  
del iberately divorced international law 
from natural law, as the latter had been 
defined by both St. Augustine and St. 
Thomas Aquinas. Vitoria, on the other 
hand, defined the law of nations either 
as natural law or as derived from natur
a l  l a w .  T h u s ,  r a t h e r  than  be ing  
"anachron is t ic , "  Vitor ia ' s  concept of 
international law is merely unpopular, in  
a world that has  been shaped intellectu
ally by the British Empire. 

In fact, Vitoria's writings on law pro
vide one of the most compelling argu
ments  that  can be made  aga ins t  the 
validity of the British-spawned so-called 
Black Legend,  which portrays Spain 
and Spanish pol icy toward the New 
World as a criminal policy of genocide. 
Vitor ia  was not uncr i t ica l  of  abuses  
against the  Indians; but  he denounced 
reports of such butchery and pillage as 
being contrary to the natura l  l aw
which affi rmed the Indians '  equal i ty 
before God-which he promulgated as 
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the basis for Spanish policy. From that 
standpoint, among the most important 
works of Vitoria contained in this vol
ume are his lectures "On Law," "On 
Dietary Laws, or Self-Restraint," "On 
the American Indians , "  and "On the 
Law of War." 

Man in the Image of God 

The most important conception which 
Vitoria affirms as the basis of natural 
l a w  is tha t  a l l  m e n ,  i n c l u d i n g  the  
I nd ians ,  are  c rea ted  in  the image of  
God. On this basis Vitoria argues explic
itly against the Aristotelian contention 
that the Ind ians ,  being insuffic ient ly 
rat ional  to gov ern  themse lv e s ,  were 
slaves by nature and could therefore be 
justly enslaved by the Spaniards. 

On the same grounds,  Vitoria d i s 
misses the following four justifications 
for brutalizing the Indians: that they are 
( 1 )  sinners; (2) unbelievers; (3) madmen; 
or (4) insensate. 

In  answer to the fi rst, he says that 
"man is the image of God by his inborn 
nature, that i s  by his rational powers .  
Hence he cannot lose his dominion by 
mortal sin." 

To the s econ d ,  h e  r e s p o n d s  tha t  
according to  Aquinas, unbelief does not 
cancel either natural or human law. "It  
is clear that it is not lawful to take away 
the possess ions of Saracens ,  Jews ,  or  
other  unbe l i ever s  on the grounds  of  
their unbelief per se; to  do so  is theft or  
robbery, no  less than it would be  in the 
case of Christians." 

To the thi rd ,  he counters that the 
Indians '  humanity cannot be v iolated 
on the grounds that they are irrational 
in t h e  s e n s e  t h a t  they  a r e  c h i l d r e n  
before the age o f  reason, because "the 
child is al ready formed in the image of 
God . "  

In answer to  the fourth argument, he 
says that " they are not in point of fact 
madmen, but have judgment like other 
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men. This is self-evident, because they 
have some order in their affairs ;  they 
have properly organized cities, proper 
marriages, magistrates and overlords,  
laws, industries,  and commerce, all  of 
which require the use of reason. They 
l ikewise have a form of religion, and 
they correctly apprehend things which 
are evident to other men, which indi
cates the use of reason. Furthermore, 
'God and nature never fail in the things 
n e c e s s a r y '  fo r the  m a j o r i ty of the  
species, and the chief attribute of man i s  
reason; but the potential which is inca
pable of being realized in the act is in 
vain." 

He conc lude s  that if the I n d i a n s  
seem t o  u s  insensate and slow witted, " I  
put i t  down mainly t o  their evil and bar
barous education ."  

M o r e o v e r ,  V i t o r i a  agree s  w i th  
S t .  Thomas Aquinas that forcible con
v e r s ion to C h r i s t ian i ty  is e v i l .  "The 
proof is that belief is a matter of will ,  
but fea r  cons iderably d im inishes  the 
freedom of will .  To come to the myster
ies and sacraments of Christ merely out 
of servile fear would be sacrilege . . . .  
Hence the barbarians cannot be moved 
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by war to bel ieve, but only to pretend 
that  they  be l i e v e  a n d  accept  the  
Christian faith;  and  th i s  i s  monstrous 
and sacrilegious."  

Doctrine of Just War 

Ultimately, then, according to Vitoria, 
the only basis in natural law for Spanish 
military policy in the New World is the 
just war doc t r ine  d e v e loped  by S t .  
Augus t ine  and  e l a bora ted  by S t .  
T h o m a s  A q u i n a s .  To t h i s  d o c t r i n e  
Vitoria adds several additional condi
tions impl i c i t  in  the wr i t ings  o f  the 
aforementioned : (1) "difference of rel i 
gion cannot be a cause of just war"; (2) 
"enlargement of  empire  cannot be a 
cause of just war"; and (3) "the personal 
glory or convenience of the prince is not 
a cause of just war." 

Vitoria also stipulates that the "sole 
and only j ust cause for waging war is 
when harm has been inflicted," but that 
"not every or any injury gives sufficient 
grounds for waging war . "  Moreover ,  
V i t o r i a  argues  that  "we must  t a k e  
account o f  the scale o f  injury inflicted" 
a n d  tha t  " p u n i s h m e n t s  s h o u l d  be  
diminished in  favor of mercy. This is a 
rule not only of human law, but also of 
natural and divine law." 

H e  conc ludes  with three  ru le s  of 
war: ( 1 )  "since princes have the authori
ty to wage war, they should strive above 
all to avoid all provocations and causes 
of war"; (2) "once war has been declared 
for just causes, the prince should press 
his campaign not for the destruction of 
his opponents, but for the pursuit of the 
j u s t i c e  fo r w h i c h  h e  fight s  and the  

A Limes To Separate Rich and Poor? 

The Empire and the New Barbarians: 
North-South Rupture is the translat

ed title of Jean-Christophe Rufin's book, 
which first  appeared in 1 99 1 ,  and has 
recently been translated into German. 
The French author speaks out in a bru
tal and shocking manner about things 
which for years  have  only  been d i s 
cussed in whispers at meetings of the 
Trilateral Commission and the Ditchley 
Foundation under such rubrics as mass 
migration, emigration, and overpopula
t ion :  namely ,  that  a new "Limes "  i s  
being constructed between North and 
South . Fo l lowing  the m o d e l  of the  
ancient Roman Limes, whose ruins dot 
the landscape of  southern Germany  
today, this "protective wall" is supposed 
to protect the North against barbarians 
"flooding in" from the poor regions of 
the South. 

"For  the  fi r s t  t i m e ,  the  m y t h  o f  
d e v e l o p m e n t  ha s  been b u r s t  a p a r t ,  
reveal ing a long-hidden real i ty :  The 
North and South are developing in dia
metr i ca l l y  oppos i t e  d i rec t ions  . . . .  
These d ifferences make it  possible to 
draw the ideological l ine which sepa
rates the North from the new barbar
ians . . . .  Today's new Limes between 
North and South marks the beginning 
of a new type of worldwide apartheid.  

The i d e a  o f  the Limes m o r e  or l e s s  
explicitly contains the intent o f  delineat
ing, and then protecting the North. But 
this will occur by means of forcing an 
abandonment of the South, which will 
be considered barbarians .  This [aban
donment]  i s  a lready ev ident  today in 
many regions .  I n  demographic terms :  
The effort to keep the s ize of the world's 
population within bounds, will be sup
planted by a hope that at least the masses 
in the South can be curbed; people will 
set their hopes on malthusian catastro
phes which can regulate it ." 

• U n d e r  M a l t h u s i a n i s m ,  R u fi n  
includes its totalitarian forms,  such a s  
are practiced i n  China, a s  well a s  "natur
a l "  M a l t h u s i a n i s m .  He c o n s i d e r s  
famines  a n d  plagues,  such as cholera 
and AIDS,  to be essential "correctives 
against population growth."  

• As for economics: The universal idea 
of development will be supplanted by a 
selective policy according to which aid will 
only be granted to the buffer states located 
along the perimeter of the Limes, in order 
to guarantee their stability. 

• As for politics: The universal foun
dation of democracy will be replaced by 
a new coming to terms with the total i 
tarian states of the Third World (China, 
I ran), insofar as they prove themselves 

d e fense  of  h i s  homelan d ,  so  that by 
fight ing he may eventual ly  establ i sh 
peace and security" ;  and (3) "once the 
war has been fought and v ictory won, 
he must use his victory with moderation 
and Christian humility." 

In a w o r l d  in w h i c h  genoc ide  i s  
being committed openly i n  Bosnia and 
elsewhere, and in which "Free Trade" 
and "Democracy" have been elevated to 
the status of fa lse  gods before whom 
humanity itself is sacrificed, a return to 
Vitoria's method of defining the law of 
nations from the standpoint of natural 
law is urgent. His notion of natural law 
is not an "anachronism," but rather, it is 
the notions that flow from British liber
a l i sm that  a re  the anachron i sms  for 
mankind today. 

-William F. Wertz, Jr. 
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capable of contributing to regional sta
bility, especially in regard to preventing 
massive flows of refugees. 

• As for the military side: The direct 
and excessive influence of the big pow
ers in wars in the Third World will be 
replaced by a more differentiated treat
ment which will depend on the conflict's 
local spec ifics .  Confl icts  breaking out 
d i rectly on the Limes 's  perimeter wil l  
provoke massive retal iat ion from the 
North,  while the other  confl icts  wil l  
merely be a matter of indifference. 

As  fa r as  the North is concerned,  
most of the developing countries are  no 
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